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Lead Plaintiffs and Lead Plaintiffs’ Counsel respectfully submit this memorandum of law 

in further support of (i) Lead Plaintiffs’ Motion for Final Approval of Proposed Class Action 

Settlement and Plan of Allocation (ECF No. 151), and (ii) Lead Plaintiffs’ Counsel’s Application 

for Attorneys’ Fees and Reimbursement of Litigation Expenses, Including Service Awards to Lead 

Plaintiffs (ECF No. 153) (the “Motions”).1 As set forth below, both of these Motions are 

unopposed, and no member of the Settlement Class has objected. Accordingly, this memorandum 

serves to apprise the Court of these facts and the authorities that, in light of them, further support 

Lead Plaintiffs’ and Lead Plaintiffs’ Counsel’s requested relief.  

PRELIMINARY STATEMENT 

The proposed Settlement provides for a $72.5 million cash payment for the benefit of the 

Settlement Class. As detailed in Lead Plaintiffs’ and Lead Plaintiff’s Counsel’s opening papers in 

support of the Motions (ECF Nos. 151-155) (“Opening Papers”), the Settlement is based on the 

Parties’ acceptance of a mediator’s proposal that the Action be settled for that amount, and 

represents an excellent result for the Settlement Class in light of the significant challenges that 

Lead Plaintiffs would have faced had the Action continued. Indeed, the Parties reached their 

agreement-in-principle to settle at a critical juncture in the Action—just weeks before summary 

judgment motions were due and while two key motions (i.e., a motion by BNYM for partial 

summary judgment based on the applicability of the statute of limitations and standing, and Named 

Plaintiffs’ motion for class certification) were pending. The Settlement avoided the risk of an 

                                                 
1 Unless otherwise noted, capitalized terms have the meanings ascribed to them in the Stipulation and 
Agreement of Settlement dated January 15, 2019 (ECF No. 147-2) (the “Stipulation”) or the Joint 
Declaration of Sharan Nirmul and Daniel P. Chiplock in Support of (1) Lead Plaintiffs’ Motion for Final 
Approval of Proposed Class Action Settlement and Plan of Allocation; and (2) Lead Plaintiffs’ Counsel’s 
Application for Attorneys’ Fees and Reimbursement of Litigation Expenses, Including Service Awards to 
Lead Plaintiffs dated April 29, 2019 (ECF No. 155) (the “Joint Decl.”). Unless otherwise noted, all internal 
citations and quotations are omitted. 

Case 1:16-cv-00212-JPO-JLC   Document 156   Filed 06/10/19   Page 3 of 10



 

2 

adverse ruling by the Court on the pending motions, among other risks, while securing a substantial 

recovery representing, on a gross basis, nearly 24% of the Settlement Class’s losses recognized for 

purposes of the Settlement.2 

Following the extensive Court-approved notice program for the Settlement—including the 

mailing of over 473,000 Post-Card Notices combined with a modern, comprehensive multimedia 

notice campaign consisting of publications in eight magazines, three newspapers, and investment 

e-newsletters as well as banner ads served over a variety of business, news, and investment 

websites, and across social media platforms resulting in over 121 million online impressions—not 

a single member of the Settlement Class has objected to any aspect of the Settlement, the Plan 

of Allocation, or Lead Plaintiff’s Counsel’s application for an award of attorneys’ fees and 

reimbursement of Litigation Expenses. Furthermore, out of the millions of potential Settlement 

Class Members that received notice of the Settlement, only 59 requests for exclusion from the 

Settlement Class have been received.3 In the aggregate, the losses recognized under the Plan of 

Allocation by these exclusion requests are less than $2,200 out of the approximately $304 million 

in losses recognized for purposes of the Settlement.  

Lead Plaintiffs and Lead Plaintiffs’ Counsel respectfully submit that the reaction of the 

Settlement Class is a testament to the fairness, adequacy, and reasonableness of the Settlement, 

the Plan of Allocation, and the fee and expense requests, and provides strong support for the 

Court’s approval of both Motions. 

                                                 
2 As agreed to by the Parties for purposes of the Settlement, the total margin BNYM generated from the 
allegedly impermissible foreign exchange (“FX”) fees at issue in this Action is approximately $304 million. 
3 The deadline to request exclusion from the Settlement Class or to file an objection to any aspect of the 
Settlement was May 13, 2019. Five of the requests for exclusion received were received after the May 13, 
2019 deadline. The 59 exclusion requests represent approximately 0.01% of the more than 473,000 Post-
Card Notices mailed, and an even tinier percentage of the millions of Settlement Class Members that were 
reached via the multimedia notice campaign. 
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ARGUMENT 

Lead Plaintiffs and Lead Plaintiffs’ Counsel respectfully submit that their Opening Papers 

demonstrate why approval of the Motions is warranted. Now that the time for objecting to the 

Settlement or requesting exclusion from the Settlement Class has passed, the lack of any objections 

and only minimal requests for exclusion from Settlement Class Members provide significant 

additional support for approval of the Motions. 

Pursuant to the Court’s January 17, 2019 Notice Order (ECF No. 149), the Court-

authorized Claims Administrator, Kurtzman Carson Consultants LLC (“KCC”), mailed more than 

473,000 Post-Card Notices to Registered Holder Settlement Class Members (i.e., Settlement Class 

Members who hold (or held) eligible securities directly, are listed in the records of BNYM’s 

transfer agent with respect to such holdings, and whose contact, holding, and distribution 

information was provided to KCC by BNYM’s transfer agent).4 In addition, the Court-authorized 

Publication Notice Plan Administrator, HF Media, LLC, completed a successful 79-day 

multimedia notice program targeting Settlement Class Members (in particular, Non-Registered 

Holder Settlement Class Members), utilizing publications in magazines, newspapers, and 

investment e-newsletters, along with banner ads served over a variety of business, news, and 

investment websites, and across social media platforms.5 The Post-Card Notice and publications 

provided Settlement Class Members with general information regarding the Settlement, and 

                                                 
4 See Supplemental Declaration of Lance Cavallo Regarding (A) Mailing of the Post-Card Notice; (B) 
Outreach to Third-Party Filers; (C) Update on Telephone Hotline and Settlement Websites; and (D) Report 
on Requests for Exclusion Received (the “Supp. Cavallo Decl.”), attached hereto as Exhibit 1, at ¶ 2. 
5 The multimedia notice campaign was detailed in the Declaration of Jeanne C. Finegan previously filed 
with the Court on April 29, 2019 (ECF No. 155-2). Lead Plaintiffs are refiling (as Exhibit 2 hereto) the 
Declaration of Jeanne C. Finegan to correct non-substantive formatting issues appearing in the previously-
filed version.  
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directed them to the long-form Notice found on the Settlement website, 

www.BNYMADRFXSettlement.com, for additional information.6  

The long-form Notice informed Settlement Class Members of the terms of the Settlement 

and Plan of Allocation, and that Lead Plaintiffs’ Counsel would be applying, on behalf of all 

plaintiffs’ counsel, for an award of attorneys’ fees in an amount not to exceed 30% of the 

Settlement Fund, as well as reimbursement of Litigation Expenses (including Service Awards to 

Lead Plaintiffs) in an amount not to exceed $1,750,000, plus interest. The various forms of notice 

also apprised Settlement Class Members of their right to object to the Settlement, the Plan of 

Allocation, and/or the request for attorneys’ fees and reimbursement of Litigation Expenses, their 

right to exclude themselves from the Settlement Class, and the May 13, 2019 deadline for filing 

objections and requesting exclusion. 

On April 29, 2019, pursuant to the schedule approved by the Court in the Notice Order, 

Lead Plaintiffs and Lead Plaintiffs’ Counsel filed their Opening Papers in support of the 

Settlement, the Plan of Allocation, and the fee and expense application. The Motions are supported 

by, among other things, declarations of Lead Plaintiffs’ Counsel and the Administrators. These 

papers are available on the public docket (see ECF Nos. 151-155) and on the Settlement website.  

See Supp. Cavallo Decl. ¶ 5. 

As noted above, in response to the notice program and the Motions, there have been no 

objections to the Settlement and only 59 requests for exclusion (out of the many millions of 

                                                 
6 The banner ads directed potential Settlement Class Members to the ADR FX settlement landing page, 
www.ADRFXSettlement.com, which provides a direct link to the Settlement website, 
www.BNYMADRFXSettlement.com, as well as links to the websites for the settlements obtained in the 
related ADR FX cases Merryman et al. v. Citigroup, Inc. et al., No. 1:15-cv-09185-CM-KNF (S.D.N.Y.) 
and Merryman et al. v. JPMorgan Chase Bank, N.A., No. 1:15-cv-09188-VEC (S.D.N.Y.). See Supp. 
Cavallo Decl. ¶ 6. 
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potential Settlement Class Members receiving notice of the Settlement). See Supp. Cavallo Decl. 

¶¶ 9-10.7 Additionally, based on the information provided with the exclusion requests, the 

exclusions represent losses of less than $2,200 as calculated pursuant to the Plan of Allocation, or 

approximately 0.0007% of the $304 million in total margin that the Parties agree, for purposes of 

this Settlement, BNYM generated from the FX transactions at issue in this Action (see supra n.2). 

Here, the absence of any objections from Settlement Class Members—combined with the minimal 

requests for exclusion—strongly supports a finding that the Settlement is fair, reasonable, and 

adequate. See, e.g., Wal-Mart Stores, Inc. v. Visa U.S.A. Inc., 396 F.3d 96, 119 (2d Cir. 2005) 

(finding that “the favorable reaction of the overwhelming majority of class members to the 

Settlement is perhaps the most significant factor in [the] Grinnell inquiry”); In re Virtus Inv. 

Partners, Inc. Sec. Litig., 2018 WL 6333657, at *2 (S.D.N.Y. Dec. 4, 2018) (“the absence 

of objections by the class is extraordinarily positive and weighs in favor of settlement”); In re 

Advanced Battery Techs., Inc. Sec. Litig., 298 F.R.D. 171, 176 (S.D.N.Y. 2014) (“The absence 

of . . . objections and minimal investors electing to opt out of the Settlement provides evidence of 

Class members’ approval of the terms of the Settlement.”); In re FLAG Telecom Holdings, Ltd. 

Sec. Litig., 2010 WL 4537550, at *16 (S.D.N.Y. Nov. 8, 2010) (“The absence of objections to the 

Settlement supports the inference that it is fair, reasonable and adequate.”). 

Moreover, the absence of objections from institutional investors with ample means and 

incentive to object to the Settlement if they deemed it unsatisfactory is further evidence of the 

Settlement’s fairness. See, e.g., In re Facebook, Inc., IPO Sec. & Derivative Litig., 343 F. Supp. 

                                                 
7 Of the 59 requests for exclusion, 54 requests were submitted timely (i.e., on or before the May 13, 2019 
deadline) and 5 requests were submitted late (i.e., after the May 13, 2019 deadline). See Supp. Cavallo 
Decl. ¶ 9. Only the 54 timely requests for exclusion have been included on Exhibit 1 to the [Proposed] 
Order and Final Judgment attached hereto as Exhibit 3.  
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3d 394, 410 (S.D.N.Y. 2018) (“That not one sophisticated institutional investor objected to the 

Proposed Settlement is indicia of its fairness.”); In re AOL Time Warner, Inc. Sec. & “ERISA” 

Litig., 2006 WL 903236, at *10 (S.D.N.Y. Apr. 6, 2006) (the lack of objections from institutional 

investors supported approval of settlement); In re AT&T Corp. Sec. Litig., 2005 WL 6716404, at 

*4 (D.N.J. Apr. 25, 2005) (approving settlement where “no objections were filed by any 

institutional investors who had great financial incentive to object”). 

The lack of objections by Settlement Class Members also supports approval of the Plan of 

Allocation. See, e.g., In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 986 F. 

Supp. 2d 207, 240 (E.D.N.Y. 2013) (conclusion that the proposed plan of allocation was fair and 

reasonable was “buttressed by the relatively small number of opt-outs and absence of objections 

from class members”). 

Finally, the uniformly positive reaction of the Settlement Class should also be considered 

with respect to Lead Plaintiffs’ Counsel’s application for attorneys’ fees and reimbursement of 

Litigation Expenses. The absence of any objections to the requested fees and expenses supports a 

finding that the request is fair and reasonable. See, e.g., In re Veeco Instruments Inc. Sec. Litig., 

2007 WL 4115808, at *10 (S.D.N.Y. Nov. 7, 2007) (the reaction of class members to a fee and 

expense request “is entitled to great weight by the Court” and the absence of any objection 

“suggests that the fee request is fair and reasonable”); Maley v. Del Global Techs. Corp., 186 F. 

Supp. 2d 358, 374 (S.D.N.Y. 2002) (the lack of any objection to the fee request supported its 

approval). In particular, the lack of objections by institutional investors supports approval of the 

fee request. See In re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 305 (3d Cir. 2005) (the fact that “a 

significant number of investors in the class were ‘sophisticated’ institutional investors that had 

considerable financial incentive to object had they believed the requested fees were excessive” and 
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did not do so, supported approval of the fee request); In re Bisys Sec. Litig., 2007 WL 2049726, at 

*1 (S.D.N.Y. July 16, 2007) (lack of objections from institutional investors supported the approval 

of fee request because “the class included numerous institutional investors who presumably had 

the means, the motive, and the sophistication to raise objections if they thought the [requested] fee 

was excessive”).8 

*  * * 

In sum, the uniformly positive reaction of the Settlement Class is strong evidence that the 

Settlement achieved is fair, reasonable, and adequate, and in the best interests of the Settlement 

Class, that the Plan of Allocation is fair and equitable, and that Lead Plaintiffs’ Counsel’s fee and 

expense application (including their request for Service Awards to Lead Plaintiffs) is reasonable. 

CONCLUSION 

For the foregoing reasons and the reasons set forth in their Opening Papers in support of 

the Motions, Lead Plaintiffs and Lead Plaintiffs’ Counsel respectfully request that the Court 

approve the Settlement, the Plan of Allocation, and Lead Plaintiffs’ Counsel’s application for 

attorneys’ fees and reimbursement of Litigation Expenses, including Services Awards to Lead 

Plaintiffs. Copies of the (i) proposed Order and Final Judgment; (ii) proposed Order Approving 

                                                 
8 In their opening fee brief, Lead Plaintiffs’ Counsel stated that according to a recent study by NERA 
Economic Consulting, “the median settlement between 1996 and 2018 in securities class cases of between 
$50 million and $99 million reflected 4.7% of investor losses.” Opening Fee Br. (ECF No. 154) at 8; see 
also id. at 16-17. That was incorrect. In fact, as noted in Lead Plaintiffs’ brief in support of final approval 
of the Settlement and in the accompanying Joint Declaration, the NERA study found that the median 
percentage recovery in securities class cases between 1996 and 2018 involving investor losses of $200 
million to $399 million—which encompasses the agreed total margin amount attributable to the Settlement 
Class for purposes of this Settlement—was 2.6%. See Final Approval Br. (ECF No. 152) at 2 n.3; Joint 
Decl. (ECF No. 155) at 6 n.7. As the correct percentage comparator under the NERA study is 2.6% rather 
than 4.7%, the $72.5 million Settlement Amount here—which represents nearly 24% of the agreed margin 
amount—compares even more favorably to securities class cases of similar size than Lead Plaintiffs’ 
Counsel stated in the opening fee brief. 
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Plan of Allocation of Net Settlement Fund; and (iii) proposed Order Awarding Attorneys’ Fees 

and Reimbursement of Litigation Expenses are attached hereto as Exhibits 3, 4, and 5, respectively. 

Dated:  June 10, 2019 
 

 Respectfully submitted, 

KESSLER TOPAZ MELTZER  
& CHECK, LLP  
 
By:  /s/ Sharan Nirmul   
  
Joseph H. Meltzer  
Sharan Nirmul 
Ethan Barlieb  
Jonathan F. Neumann  
280 King of Prussia Road  
Radnor, PA 19087  
Telephone: (610) 667-7706  
Facsimile: (610) 667-7056  
jmeltzer@ktmc.com 
snirmul@ktmc.com 
ebarlieb@ktmc.com 
jneumann@ktmc.com 
 
Interim Lead Counsel for Lead Plaintiffs and 
the Settlement Class 
 
 
HACH ROSE SCHIRRIPA  
& CHEVERIE, LLP 
 
By:   
/s/ Frank R. Schirripa  
 
Frank R. Schirripa 
112 Madison Avenue, 10th Floor 
New York, New York 10016 
Telephone: (212) 213-8311 
Facsimile: (212) 779-0028 
fschirripa@hrsclaw.com 
 
Counsel for Plaintiff International Union of 
Operating Engineers Local 138 Annuity 
Fund 

LIEFF CABRASER HEIMANN  
& BERNSTEIN, LLP 
 
By:  /s/ Daniel P. Chiplock  
  
Daniel P. Chiplock 
Daniel E. Seltz 
Michael J. Miarmi 
250 Hudson Street, 8th Floor 
New York, NY 10013 
Telephone: (212) 355-9500 
Facsimile: (212) 355-9592 
dchiplock@lchb.com 
dseltz@lchb.com 
mmiarmi@lchb.com 
 
Elizabeth J. Cabraser 
Robert L. Lieff (of counsel) 
275 Battery Street, 29th Floor 
San Francisco, CA  94111 
Telephone: (415) 956-1000 
Facsimile: (415) 956-1008 
ecabraser@lchb.com 
rlieff@lchb.com 
 
Interim Lead Counsel for Lead Plaintiffs 
and the Settlement Class 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
IN RE: THE BANK OF NEW YORK 
MELLON ADR FX LITIGATION  

 
Civil Action No. 16-CV-00212-JPO-JLC 
 

 
ECF Case 

 
This Document Relates to: 
 
ALL ACTIONS 

 

 
SUPPLEMENTAL DECLARATION OF LANCE CAVALLO REGARDING  

(A) MAILING OF THE POST-CARD NOTICE; (B) OUTREACH TO THIRD-PARTY 
FILERS; (C) UPDATE ON TELEPHONE HOTLINE AND SETTLEMENT WEBSITES; 

AND (D) REPORT ON REQUESTS FOR EXCLUSION RECEIVED 

I, Lance Cavallo, declare and state as follows: 

1. I am a Senior Project Manager of Class Actions at Kurtzman Carson 

Consultants LLC (“KCC”).  KCC is headquartered at 3301 Kerner Boulevard, San Rafael, 

California 94901.  Pursuant to the Court’s Order Approving Issuance of Notice dated January 17, 

2019 (ECF No. 149) (the “Notice Order”), Lead Plaintiffs’ Counsel were authorized to retain KCC 

as the Claims Administrator in connection with the proposed Settlement of the above-captioned 

action (“Action”).  I submit this declaration as a supplement to my previously filed declaration, 

the Declaration of Lance Cavallo Regarding (A) Receipt and Processing of Registered Holder 

Data; (B) Mailing of the Post-Card Notice; (C) Establishment of the Telephone Hotline; (D) 

Establishment of the Settlement Websites; and (E) Report on Requests for Exclusion Received to 

Date, dated April 26, 2019 (ECF No. 155-1) (the “Initial Mailing Declaration”).1 I have personal 

knowledge of the matters stated herein and, if called upon, could and would testify thereto. 

                                                 
1 All terms with initial capitalization not otherwise defined herein shall have the meanings ascribed to them 
in the Stipulation and Agreement of Settlement, dated January 15, 2019 (ECF No. 147-2) (the 
“Stipulation”), the Notice Order and/or the Initial Mailing Declaration. 
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MAILING OF THE POST-CARD NOTICE 

2. As reported in the Initial Mailing Declaration, as of April 25, 2019, KCC had 

mailed a total of 472,461 Post-Card Notices to Registered Holder Settlement Class Members, 

which figure included a total of 11,910 Post-Card Notices that were initially returned as 

undeliverable by the United States Postal Service (“USPS”), but were re-mailed based on updated 

addresses provided by the USPS or obtained through a third-party vendor to which KCC 

subscribes.  Since the execution of the Initial Mailing Declaration, KCC has re-mailed an 

additional 873 Post-Card Notices.  As a result, as of June 7, 2019, KCC has mailed a total of 

473,334 Post-Card Notices. 

OUTREACH TO THIRD-PARTY FILERS 

3. KCC maintains a proprietary database with the names and email addresses of 

the largest and most common third-party filers2 (the “Third-Party Filer Email Database”). Due to 

the particularly unique Settlement Class definition and information that must be provided to make 

a claim, on May 9, 2019, KCC, in coordination with Lead Plaintiffs’ Counsel, sent an email to the 

662 email addresses contained in KCC’s Third-Party Filer Email Database. The email encouraged 

third-party filers to begin working on their claim submissions, and also provided general 

information such as the claim filing deadline and links to the Settlement Websites, i.e., the website 

for this Settlement, www.BNYMADRFXSettlement.com, as well as the ADR FX website, 

www.ADRFXSettlement.com, providing general information for this Settlement in addition to the 

settlements obtained in similar cases against two other depositary banks, Merryman et al. v. 

Citigroup, Inc. et al., No. 1:15-cv-09185-CM-KNF (S.D.N.Y.) and Merryman et al. v. JPMorgan 

Chase Bank, N.A., No. 1:15-cv-09188-VEC (S.D.N.Y.). 

                                                 
2 “Third-party filers” are companies and/or financial institutions that file claims on behalf of clients who 
employ them to handle such filings on their behalf in actions of this nature. 
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UPDATE ON TELEPHONE HOTLINE AND SETTLEMENT WEBSITES 

4. KCC continues to maintain the toll-free telephone number (1-866-447-6210) 

for Settlement Class Members to call and obtain information about the Settlement.  Through June 

7, 2019, KCC has received a total of 11,850 calls to the telephone hotline, of which 3,187 calls 

were handled by a live operator during regular business hours. 

5. KCC also continues to maintain the website for the Settlement, 

www.BNYMADRFXSettlement.com, to assist Settlement Class Members.  On April 30, 2019, 

KCC posted to this website copies of the papers filed in support of Lead Plaintiffs’ motion for final 

approval of the Settlement and Plan of Allocation and Lead Plaintiffs’ Counsel’s motion for an 

award of attorneys’ fees and Litigation Expenses.  Through June 7, 2019, the website has received 

61,362 hits. 

6. In addition, KCC currently maintains the general ADR FX website, 

www.ADRFXSettlement.com, which serves as a landing page for this Settlement as well as the 

settlements obtained in the related ADR FX cases.  Through June 7, 2019, this website has received 

86,964 hits. 

7. KCC will continue operating, maintaining and, as appropriate, updating the 

Settlement Websites and toll-free telephone hotline with relevant case information and court 

documents until the conclusion of the administration. 

REPORT ON REQUESTS FOR EXCLUSION RECEIVED 

8. The Post-Card Notice, long-form Notice, Summary Notice and website for the 

Settlement informed Settlement Class Members that requests for exclusion from the Settlement 

Class were to be received no later than May 13, 2019. The long-form Notice provided that requests 

for exclusion were to be mailed to Bank of New York Mellon ADR FX Settlement, c/o KCC Class 

Case 1:16-cv-00212-JPO-JLC   Document 156-1   Filed 06/10/19   Page 4 of 10



Case 1:16-cv-00212-JPO-JLC   Document 156-1   Filed 06/10/19   Page 5 of 10



 
Exhibit A 

 

Case 1:16-cv-00212-JPO-JLC   Document 156-1   Filed 06/10/19   Page 6 of 10



Timely Exclusion Requests 

 

1. Douglas  Aaronson 

New York, NY 

 

2. Edward W. Bachman 

Stratford, CT 

 

3. Louella F. Benson  

Alexandria, VA 

 

4. Clarice D Black 

New Orleans, LA 

 

5. Mary Ann Black  

New Orleans, LA 

 

6. Michael J. & Hope Bolton 

Michael Bolton + Hope Bolton TR UA 

21‐SEP‐94 

Battle Creek, MI 

 

7. Sally Carr  

Belfast, ME 

 

8. Melody Casteel  

Greenbrier, TN 

 

9. Bonna Chang 

Tustin, CA 

 

10. Herbert Dauber TR UA 6/6/85 

Dauber Trust 

Kailua, HI 

 

11. Joyce C. Dauber TR UA 6/6/85 

Joyce C. Dauber Trust 

Kailua, HI 

 

 

12. James A. Davenport 

Midlothian, VA 

 

13. Estate of Elizabeth M. Derco   

New Brunswick, NJ 

 

14. Maria A. Diaz 

Whitehouse Station, NJ 

 

15. John Erickson 

 Glen Head, NY 

 

16. Marilyn M. Francis 

Treadwell, NY 

 

17. Peter O. Geiger   

Geneva, Switzerland 

 

18. Bruce J. & Joyce F. Genrich   

Marinette, WI 

 

19. Celestine A. Greenidge 

Jamaica, NY 

 

20. Marilyn E. Hayes 

Hayes Trust 11/10/89 

Burbank, CA 

 

21. Martha  Henderek  

Edmonton, AB 

Canada 

 

22. Patricia Jean Huff 

Simi Valley, CA 

 

23. Darlene A. Hunt‐Bauer   

La Conner, WA 

 

Case 1:16-cv-00212-JPO-JLC   Document 156-1   Filed 06/10/19   Page 7 of 10



24. Paul A. & Jane A. Jesus   

Paul A Jesus Jane A Jesus Tr Ua 
09/26/02 
Paul A Jesus & Jane A Jesus 2002  

Revocable Trust 

Hayward, CA 

 

25. Donald  Johnson 

Abingdon, MD 

 

26. Phyllis & Wallace Kilgore   

The Wallace Dale Kilgore and Phyllis 

Jean Kilgore Revocable Trust dated 

November 11, 2006 

Millbrae, CA 

 

27. Alice M. Korfman 

N Vancouver, BC 

Canada 

 

28. Arnold L. Lehmann   

Spokane, WA 

 

29. Roy Lemieux  

Newmarket, NH 

 

30. Estate of Donald F. Littlefield   

Fort Collins, CO 

 

31. Maureen McCafferty 

Trenton, NJ 

 

32. Bettie B. Miller, Trust UA 

Bettie B. Miller, TR 12‐22‐94 

Redding, CA 

 

33. David J. & Treva J. Mogish   

Jacksonville, AR 

 

34. David Paputsa   

Morris, IL 

 

35. Peter H. Pilshaw Revocable Trust 

11/29/2005 

Weatherly, PA 

 

36. Peter H. Pilshaw   

Weatherly, PA 

 

37. Katherine M. Powell  

Devon, PA 

 

38. Annette J. Priest 

Colorado Springs, CO 

 

39. Cheryl A Quinn 

Evelyn May Quinn Revocable Living 

Trust dated October 15, 2015 

Las Vegas, NV 

 

40. James P. Rhodes 

Lincoln, CA 

 

41. Frank Rincoe Jr. & Barbara Joyce Rincoe 

Charleston, SC 

 

42. Virginia A. Salmon   

Bloomfield, NJ 

 

43. Constance M. Smith, Trustee 

The Meta M. Smith Revocable Trust 

Wilmington, DE 

 

44. Frank J. Sticha   

Maywood, IL 

 

45. Janet E. Popp Stout   

Angola, NY 

 

46. Sandra J. Stude Syverson    

Olathe, KS 

 

47. Joan M. Taylor  

Honey Brook, PA 
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48. David Huguley Tucker 

Lafayette, AL 

 

49.  Nancy H. & John J.  

Tulko Parlin, NJ 

 

50. Estate of Helen Vesper   

Bellerose, NY 

 

51. John Charles Watson 

Parkersburg, WV 

 

52. Ingrid & Alexander Weber   

Essen, Germany 

 

53. Wolff R. Zimmermann 

 Schortens, Germany 

 

54. The Elmer Schult & Hildegard Schult 

Family Trust  

Barnhart, MO
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Late Exclusion Requests 

 

1. Ames Family Trust B 

 Lafayette, CO 

 

2. Karen McGovern  

Cedar Grove, NJ 

 

3. Alice B. Montagnoli  

Mullica Hill, NJ 

4. Lois A. Schalk 

Cheektowaga, NY 

 

5. William C. Schalk  

Cheektowaga, NY 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

IN RE: THE BANK OF NEW YORK  
MELLON ADR FX LITIGATION 
 
 
 

 
16-CV-00212-JPO-JLC 
 
 
ECF Case 
 

This Document Relates to: 

ALL ACTIONS 

 

 
[PROPOSED] ORDER AND FINAL JUDGMENT 

 
 WHEREAS, a putative class action is pending in this Court captioned In re: The Bank of 

New York Mellon ADR FX Litigation, 16-CV-00212-JPO-JLC (S.D.N.Y.) (the “Action”); 

 WHEREAS, (i) David Feige, International Union of Operating Engineers Local 138 

Annuity Fund, and Annie L. Normand (collectively, “Named Plaintiffs”) and Diana Carofano and 

Chester County Employees Retirement Fund (“Intervenor Plaintiffs” and, together with Named 

Plaintiffs, “Lead Plaintiffs”), on behalf of themselves and the Settlement Class (as defined below), 

and (ii) The Bank of New York Mellon (“Defendant” or “BNYM”) have determined to settle the 

Action with prejudice on the terms and conditions set forth in the Stipulation and Agreement of 

Settlement dated January 15, 2019 (the “Stipulation” or the “Settlement”), subject to the approval 

of this Court; 

WHEREAS, unless otherwise defined in this Order and Final Judgment, the capitalized 

terms used herein shall have the same meanings as they have in the Stipulation;  

 WHEREAS, by Order dated January 17, 2019 (the “Notice Order”), this Court:  (a) found 

that the Parties demonstrated that the Court would likely be able to approve the Settlement, as 

embodied in the Stipulation, as being fair, reasonable, and adequate to the Settlement Class under 

Rule 23(e)(2) of the Federal Rules of Civil Procedure; (b) preliminarily found the prerequisites for 
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class action certification under Rules 23(a), 23(b)(2), and 23(b)(3) of the Federal Rules of Civil 

Procedure with respect to the Settlement Class likely to be found to be satisfied solely for the 

purpose of effectuating the Settlement; (c) directed that notice of the proposed Settlement be 

provided to Settlement Class Members; (d) provided Settlement Class Members with the 

opportunity either to exclude themselves from the Settlement Class or to object to the Settlement; 

and (e) scheduled a hearing regarding final approval of the Settlement;  

 WHEREAS, due and adequate notice has been given to the Settlement Class;  

 WHEREAS, there have been no objections to the Settlement; 

WHEREAS, the Court conducted a hearing on June 17, 2019 (the “Final Approval 

Hearing”) to consider, among other things, (a) whether the terms and conditions of the Settlement 

are fair, reasonable, and adequate to the Settlement Class, and should therefore be approved; (b) 

whether the prerequisites for class certification under Rules 23(a), 23(b)(2), and 23(b)(3) of the 

Federal Rules of Civil Procedure with respect to the Settlement Class are satisfied solely for the 

purpose of effectuating the Settlement; and (c) whether a judgment should be entered dismissing 

the Action with prejudice as against Defendant; and  

 WHEREAS, the Court having reviewed and considered the Stipulation, all papers filed and 

proceedings held herein in connection with the Settlement, all oral and written comments received 

regarding the Settlement, and the record in the Action, and good cause appearing therefor; 

 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. Jurisdiction – The Court has jurisdiction over the subject matter of the Action, and 

all matters relating to the Settlement, as well as personal jurisdiction over all of the Parties and 

each of the Settlement Class Members. 
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2. Incorporation of Settlement Documents – This Order and Final Judgment 

incorporates and makes a part hereof:  (a) the Stipulation filed with the Court on January 15, 2019; 

and (b) the Notice, Post-Card Notice, Publication Notice, and Banner Ads, all of which were filed 

with the Court on April 29, 2019. 

3. Certification of the Settlement Class for Purposes of Settlement – Pursuant to 

Rule 23 of the Federal Rules of Civil Procedure, this Court certifies, solely for purposes of 

effectuating the Settlement, this Action as a class action on behalf of a Settlement Class defined 

as all entities and individuals who at any time during the period January 1, 1997 through January 

17, 2019 held (directly or indirectly, registered or beneficially), or otherwise claim any entitlement 

to any payment (whether a dividend, rights offering, interest on capital, sale of shares, or other 

distribution) in connection with, any American Depositary Share (sometimes known as an 

American Depositary Receipt) (“ADR”) for which BNYM acted as the depositary sponsored by 

an issuer that is identified in the Appendix attached to the Stipulation.  For avoidance of doubt, 

Settlement Class Members include all entities, organizations, and associations regardless of form, 

including investment funds and pension funds of any kind.  BNYM and its officers, directors, legal 

representatives, heirs, successors, corporate parents, subsidiaries, and/or assigns, other than 

Investment Vehicles (which are not excluded), are excluded from the Settlement Class only to the 

extent that such persons or entities had a proprietary (i.e., for their own account) interest in any 

such ADR and not to the extent that they hold or held such ADR in a fiduciary capacity or 

otherwise on behalf of any third-party client, account, fund, trust, or employee benefit plan that 

otherwise falls within the definition of the Settlement Class.  Also excluded from the Settlement 

Class are any persons and entities who or which excluded themselves from the Settlement Class 
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by submitting a request for exclusion that was accepted by the Court, as listed on the attached 

Exhibit 1. 

4. Lead Plaintiffs are hereby appointed, for purposes of effectuating the Settlement 

only, as representatives for the Settlement Class for purposes of Rule 23 of the Federal Rules of 

Civil Procedure.  Kessler Topaz Meltzer & Check LLP and Lieff Cabraser Heimann & Bernstein, 

LLP, which were appointed by the Court to serve as Interim Co-Lead Counsel, are hereby 

appointed, for settlement purposes only, as counsel for the Settlement Class pursuant to Rules 

23(c)(1)(B) and (g) of the Federal Rules of Civil Procedure. 

5. Notice – The Court finds that the dissemination of the Notice, Post-Card Notice, 

Publication Notice and Banner Ads:  (a) was implemented in accordance with the Notice Order; 

(b) constituted the best notice practicable under the circumstances; (c) constituted notice that was 

reasonably calculated, under the circumstances, to apprise Settlement Class Members of (i) the 

pendency of the Action; (ii) their right to exclude themselves from the Settlement Class; (iii) the 

effect of the proposed Settlement (including the Releases to be provided thereunder); (iv) Lead 

Plaintiffs’ Counsel’s motion for an award an attorneys’ fees and reimbursement of Litigation 

Expenses (including Service Awards to Lead Plaintiffs); (v) their right to object to any aspect of 

the Settlement, the Plan of Allocation and/or Lead Plaintiffs’ Counsel’s motion for attorneys’ fees 

and reimbursement of Litigation Expenses; and (vi) their right to appear at the Final Approval 

Hearing; (d) constituted due, adequate, and sufficient notice to all persons and entities entitled to 

receive notice of the proposed Settlement; and (e) satisfied the requirements of Rule 23 of the 

Federal Rules of Civil Procedure, the Constitution of the United States (including the Due Process 

Clause), and all other applicable laws and rules.  
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6. CAFA – The Court finds that the notice requirements set forth in the Class Action 

Fairness Act of 2005, 28 U.S.C. § 1715, to the extent applicable to the Action, have been satisfied. 

7. Final Settlement Approval and Dismissal of Claims – Pursuant to, and in 

accordance with, Rule 23 of the Federal Rules of Civil Procedure, this Court hereby fully and 

finally approves the Settlement set forth in the Stipulation in all respects (including, without 

limitation: the amount of the Settlement; the Releases provided for therein; and the dismissal with 

prejudice of the claims asserted against Defendant in the Action), and finds that the Settlement is, 

in all respects, fair, reasonable and adequate to the Settlement Class.  Specifically, the Court finds 

that, pursuant to Rule 23(e)(2), (A) Lead Plaintiffs and Lead Plaintiffs’ Counsel have adequately 

represented the Settlement Class; (B) the Settlement was negotiated at arm’s length; (C) the relief 

provided for the Settlement Class is adequate, taking into account: (i) the costs, risks, and delay of 

trial and appeal; (ii) the effectiveness of the proposed method of distributing relief to the Settlement 

Class, including the method of processing Settlement Class Member claims; (iii) the terms of the 

proposed award of attorneys’ fees, including timing of payment; and (iv) any agreement required 

to be identified under Rule 23(e)(3); and (D) the Settlement treats Settlement Class Members 

equitably relative to each other. The Parties are directed to implement, perform and consummate 

the Settlement in accordance with the terms and provisions contained in the Stipulation. 

8. The Action is hereby dismissed with prejudice.  The Parties shall bear their own 

costs and expenses, except as otherwise expressly provided in the Stipulation.  

9. Binding Effect – The terms of the Stipulation and of this Order and Final Judgment 

shall be forever binding on Defendant, Lead Plaintiffs, and all Settlement Class Members 

(regardless of whether or not any individual Settlement Class Member submits a Claim Form, 

seeks or obtains a distribution from the Net Settlement Fund, or objected to the Settlement), as 
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well as their respective successors and assigns.  The persons and entities listed on Exhibit 1 hereto 

are excluded from the Settlement Class pursuant to request and are not bound by the terms of the 

Stipulation or this Order and Final Judgment. 

10. Releases – The Releases set forth in ¶¶ 6 and 7 of the Stipulation, together with the 

definitions contained in ¶ 1 of the Stipulation relating thereto, are expressly incorporated herein in 

all respects.  The Releases are effective as of the Effective Date.  Accordingly, this Court orders 

that: 

(a) Pursuant to this Order and Final Judgment, without further action by 

anyone, and subject to ¶ 11 below, upon the Effective Date of the Settlement, Lead Plaintiffs and 

each and every member of the Settlement Class, on behalf of themselves and each of their 

respective heirs, executors, administrators, predecessors, successors, and assigns in their capacities 

as such, shall be deemed to have, and by operation of law and of the Order and Final Judgment 

shall have, fully, finally and forever compromised, settled, released, resolved, relinquished, 

waived, and discharged each and every Released Claim against any of the Releasees, and shall 

forever be barred and enjoined from prosecuting any or all of the Released Claims against any of 

the Releasees. 

(b) Pursuant to this Order and Final Judgment, without further action by 

anyone, and subject to ¶ 11 below, upon the Effective Date of the Settlement, Defendant shall be 

deemed to have, and by operation of law and of the judgment shall have, fully, finally and forever 

compromised, settled, released, resolved, relinquished, waived, and discharged each and every 

Released Defendant Claim against the Releasors, and shall forever be barred and enjoined from 

prosecuting any or all of the Released Defendant Claims against any of the Releasors. 
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11. Notwithstanding ¶ 10(a) – (b) above, nothing in this Order and Final Judgment shall 

bar any action by any of the Parties to enforce or effectuate the terms of the Stipulation or this 

Order and Final Judgment. 

12. Rule 11 Findings – The Court finds and concludes that the Parties and their 

respective counsel have complied in all respects with the requirements of Rule 11 of the Federal 

Rules of Civil Procedure in connection with the institution, prosecution, defense, and settlement 

of the Action.   

13. No Admissions – Except as set forth in the Stipulation and in ¶ 14 below, neither 

this Order and Final Judgment nor the Stipulation (whether or not consummated), nor any 

negotiations, proceedings, or agreements relating to the Stipulation or the Settlement, nor any 

matters arising in connection with the settlement negotiations, proceedings, or agreements, shall 

be offered or received against any or all of the Released Parties for any purpose, and in particular: 

(a) do not constitute, and shall not be offered or received against Defendant or 

the other Releasees as evidence of, or construed as, or deemed to be evidence of, any presumption, 

concession, or admission by Defendant or the Releasees with respect to the truth of any fact alleged 

by Lead Plaintiffs or any other Settlement Class Member or the validity of any claim that has been 

or could have been asserted in the Action or in any litigation or other proceeding, including but 

not limited to the Released Claims, or of any liability, damages, negligence, fault, or wrongdoing 

of Defendant or the Releasees; 

(b) do not constitute, and shall not be offered or received against Defendant or 

the other Releasees as evidence of, a presumption, concession, or admission of any fault, 

misstatement, or omission with respect to any statement or written document approved or made 

by Defendant or the Releasees, or against Defendant, the Releasees, Lead Plaintiffs, or any other 
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member of the Settlement Class as evidence of any infirmity in the claims or defenses that have 

been or could have been asserted in the Action; 

(c) do not constitute, and shall not be offered or received against Defendant or 

the other Releasees as evidence of, a presumption, concession, or admission with respect to any 

liability, damages, negligence, fault, infirmity, or wrongdoing, or in any way referred to for any 

other reason against Defendant or the Releasees, in any other civil, criminal, or administrative 

action or proceeding, other than such proceedings as may be necessary to effectuate the provisions 

of the Stipulation; 

(d) do not constitute, and shall not be construed against Defendant or the other 

Releasees as an admission or concession that, the consideration to be given hereunder represents 

the amount which could be or would have been recovered after trial; and 

(e) do not constitute, and shall not be construed as or received in evidence as, 

an admission, concession, or presumption against Lead Plaintiffs or any other Settlement Class 

Member that any of their claims are without merit or infirm, that a class should not be certified, or 

that damages recoverable under the complaints filed in the Action would not have exceeded the 

Settlement Amount. 

14. The Released Parties may file or refer to the Stipulation, this Order and Final 

Judgment, and/or any Claim of a Settlement Class Member to effectuate the liability protection 

granted thereunder, including, without limitation, to support a defense or counterclaim based on 

principles of res judicata, collateral estoppel, release, good-faith settlement, judgment bar or 

reduction, or any theory of claim preclusion or issue preclusion or similar defense or counterclaim.  

The Released Parties may file the Stipulation and/or this Order and Final Judgment in any action 

that may be brought to enforce the terms of the Stipulation and/or this Order and Final Judgment; 
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however, in no event shall any Party use in the litigation of this Action, for any purposes other 

than the implementation of the Settlement, information disclosed by any Party during and for the 

purpose of the negotiation and implementation of the Settlement.  All Released Parties submit to 

the jurisdiction of the Court for purposes of implementing and enforcing the Settlement. 

15. Retention of Jurisdiction – Without affecting the finality of this Order and Final 

Judgment in any way, this Court retains continuing and exclusive jurisdiction over:  (a) the Parties 

for purposes of the administration, interpretation, implementation and enforcement of the 

Settlement; (b) the disposition of the Settlement Fund; (c) any motion for an award of attorneys’ 

fees and/or Litigation Expenses by Lead Plaintiffs’ Counsel in the Action that will be paid from 

the Settlement Fund; (d) any motion to approve the Plan of Allocation; (e) any motion to approve 

distribution of the Net Settlement Fund to Authorized Recipients; and (f) the Settlement Class 

Members for all matters relating to the Action. 

16. Separate orders shall be entered regarding approval of a plan of allocation and the 

motion of Lead Plaintiffs’ Counsel for an award of attorneys’ fees and reimbursement of Litigation 

Expenses, including Service Awards to Lead Plaintiffs.  Such orders shall in no way affect or delay 

the finality of this Order and Final Judgment and shall not affect or delay the Effective Date of the 

Settlement. 

17. Modification of the Agreement of Settlement – Without further approval from 

the Court, Lead Plaintiffs and Defendant are hereby authorized to agree to and adopt such 

amendments or modifications of the Stipulation or any exhibits attached thereto to effectuate the 

Settlement that: (a) are not materially inconsistent with this Order and Final Judgment; and (b) do 

not materially limit the rights of Settlement Class Members in connection with the Settlement.  
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Without further order of the Court, Lead Plaintiffs and Defendant may agree to reasonable 

extensions of time to carry out any of the provisions of the Settlement. 

18. Termination of Settlement – If the Settlement is terminated as provided in the 

Stipulation or the Effective Date of the Settlement otherwise fails to occur, this Order and Final 

Judgment shall be vacated, rendered null and void, and be of no further force and effect, except as 

otherwise provided by the Stipulation, and this Order and Final Judgment shall be without 

prejudice to the rights of Lead Plaintiffs, Settlement Class Members and Defendant, and the Parties 

shall be deemed to have reverted nunc pro tunc to their respective litigation positions in the Action 

immediately prior to the execution of the Term Sheet on October 16, 2018, as provided in the 

Stipulation.  Except as otherwise provided in the Stipulation, in the event the Settlement is 

terminated in its entirety or if the Effective Date fails to occur for any reason, the balance of the 

Settlement Fund including interest accrued therein, less any Notice and Administration Costs paid, 

incurred or owing and less any Taxes and Tax Expenses paid, incurred or owing, shall be refunded 

to BNYM (or such other persons or entities as BNYM may direct) in accordance with the 

Stipulation. 

19. Entry of Final Judgment – There is no just reason to delay the entry of this Order 

and Final Judgment and immediate entry by the Clerk of the Court is expressly directed. 

SO ORDERED this _________ day of __________________, 2019. 

 

 ________________________________________ 
The Honorable J. Paul Oetken 
United States District Judge 
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Exhibit 1 

List of Persons and Entities Excluded from  
the Settlement Class Pursuant to Request

1. Douglas Aaronson 
New York, NY 
 

2. Edward W. Bachman 
Stratford, CT 
 

3. Louella F. Benson  
Alexandria, VA 
 

4. Clarice D. Black 
New Orleans, LA 
 

5. Mary Ann Black  
New Orleans, LA 
 

6. Michael J. & Hope Bolton 
Michael Bolton + Hope Bolton TR 
UA 21-SEP-94 
Battle Creek, MI 
 

7. Sally Carr  
Belfast, ME 
 

8. Melody Casteel  
Greenbrier, TN 
 

9. Bonna Chang 
Tustin, CA 
 

10. Herbert Dauber TR UA 6/6/85 
Dauber Trust 
Kailua, HI 
 

11. Joyce C. Dauber TR UA 6/6/85 
Joyce C. Dauber Trust 
Kailua, HI 
 
 
 
 

12. James A. Davenport 
Midlothian, VA 
 

13. Estate of Elizabeth M. Derco 
New Brunswick, NJ 
 

14. Maria A. Diaz 
Whitehouse Station, NJ 
 

15. John Erickson 
 Glen Head, NY 
 

16. Marilyn M. Francis 
Treadwell, NY 
 

17. Peter O. Geiger 
Geneva, Switzerland 
 

18. Bruce J. & Joyce F. Genrich 
Marinette, WI 
 

19. Celestine A. Greenidge 
Jamaica, NY 
 

20. Marilyn E. Hayes 
Hayes Trust 11/10/89 
Burbank, CA 
 

21. Martha Henderek  
Edmonton, AB 
Canada 
 

22. Patricia Jean Huff 
Simi Valley, CA 
 

23. Darlene A. Hunt-Bauer 
La Conner, WA 
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24. Paul A. & Jane A. Jesus  
Paul A. Jesus Jane A. Jesus Tr Ua 
09/26/02 
Paul A. Jesus & Jane A. Jesus 2002  
Revocable Trust 
Hayward, CA 
 

25. Donald Johnson 
Abingdon, MD 
 

26. Phyllis & Wallace Kilgore 
The Wallace Dale Kilgore and 
Phyllis Jean Kilgore Revocable Trust 
dated November 11, 2006 
Millbrae, CA 
 

27. Alice M. Korfman 
N Vancouver, BC 
Canada 
 

28. Arnold L. Lehmann 
Spokane, WA 
 

29. Roy Lemieux  
Newmarket, NH 
 

30. Estate of Donald F. Littlefield 
Fort Collins, CO 
 

31. Maureen McCafferty 
Trenton, NJ 
 

32. Bettie B. Miller, Trust UA 
Bettie B. Miller, TR 12-22-94 
Redding, CA 
 

33. David J. & Treva J. Mogish  
Jacksonville, AR 
 

34. David Paputsa  
Morris, IL 
 
 
 

35. Peter H. Pilshaw Revocable Trust 
11/29/2005 
Weatherly, PA 
 

36. Peter H. Pilshaw 
Weatherly, PA 
 

37. Katherine M. Powell  
Devon, PA 
 

38. Annette J. Priest 
Colorado Springs, CO 
 

39. Cheryl A Quinn 
Evelyn May Quinn Revocable 
Living Trust dated October 15, 2015 
Las Vegas, NV 
 

40. James P. Rhodes 
Lincoln, CA 
 

41. Frank Rincoe Jr. & Barbara Joyce 
Rincoe 
Charleston, SC 
 

42. Virginia A. Salmon 
Bloomfield, NJ 
 

43. Constance M. Smith, Trustee 
The Meta M. Smith Revocable Trust 
Wilmington, DE 
 

44. Frank J. Sticha  
Maywood, IL 
 

45. Janet E. Popp Stout 
Angola, NY 
 

46. Sandra J. Stude Syverson  
Olathe, KS 
 

47. Joan M. Taylor  
Honey Brook, PA 
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48. David Huguley Tucker 
Lafayette, AL 
 

49.  Nancy H. & John J.  
Tulko Parlin, NJ 
 

50. Estate of Helen Vesper 
Bellerose, NY 
 

51. John Charles Watson 
Parkersburg, WV 
 

52. Ingrid & Alexander Weber 
Essen, Germany 

53. Wolff R. Zimmermann 
 Schortens, Germany 
 

54. The Elmer Schult & Hildegard 
Schult Family Trust  
Barnhart, MO 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

IN RE: THE BANK OF NEW YORK  
MELLON ADR FX LITIGATION 
 
 
 

 
16-CV-00212-JPO-JLC 
 
 
ECF Case 
 

This Document Relates to: 

ALL ACTIONS 

 

 
 

[PROPOSED] ORDER APPROVING PLAN OF ALLOCATION OF  
NET SETTLEMENT FUND  

 
WHEREAS, this matter came on for hearing on June 17, 2019 (the “Final Approval 

Hearing”) on Lead Plaintiffs’ motion to determine whether the proposed plan of allocation of the 

Net Settlement Fund (“Plan of Allocation”) created by the Settlement achieved in the above-

captioned class action (the “Action”) should be approved. The Court having considered all matters 

submitted to it at the Final Approval Hearing and otherwise; and it appearing that notice of the 

Final Approval Hearing substantially in the forms approved by the Court was provided to the 

Settlement Class as directed, including mailed notice to Registered Holder Settlement Class 

Members identified in the records of The Bank of New York Mellon’s transfer agent, and an 

extensive multimedia notice campaign targeting Settlement Class Members and consisting of 

publications in various magazines, newspapers and investment e-newsletters as well as banner ads 

served over a variety of business, news, and investment websites and across social media 

platforms; and the Court having considered and determined the fairness and reasonableness of the 

proposed Plan of Allocation; and  

WHEREAS, this Order incorporates by reference the definitions in the Stipulation and 

Agreement of Settlement dated January 15, 2019 (ECF No. 147-2) (the “Stipulation”), and all 
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capitalized terms not otherwise defined herein shall have the same meanings as set forth in the 

Stipulation.  

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:  

1.  Jurisdiction –The Court has jurisdiction to enter this Order and over the subject 

matter of the Action, as well as personal jurisdiction over all of the Parties and each of the 

Settlement Class Members.  

2.  Notice – Pursuant to and in compliance with Rule 23 of the Federal Rules of Civil 

Procedure, this Court hereby finds and concludes that due and adequate notice was directed to 

Settlement Class Members, advising them of the Plan of Allocation and of their right to object 

thereto, and a full and fair opportunity was accorded to Settlement Class Members to be heard with 

respect to the Plan of Allocation.  

3.  Over 473,000 Post-Card Notices were mailed to Registered Holder Settlement 

Class Members and millions of additional Settlement Class Members were notified of the 

Settlement and Plan of Allocation through the extensive multimedia notice campaign, and there 

are no objections to the Plan of Allocation.  

4.  Approval of Plan of Allocation – The Court hereby finds and concludes that the 

formula for the calculation of claims as set forth in the Plan of Allocation provides a fair and 

reasonable basis upon which to allocate the proceeds of the Net Settlement Fund among Settlement 

Class Members with due consideration having been given to administrative convenience and 

necessity.  

5.  The Court hereby finds and concludes that the Plan of Allocation is, in all respects, 

fair and reasonable to the Settlement Class. Accordingly, the Court hereby approves the Plan of 

Allocation proposed by Lead Plaintiffs.  
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6.  No Impact on Judgment – Any appeal or any challenge affecting this Court’s 

approval regarding any plan of allocation of the Net Settlement Fund shall in no way disturb or 

affect the finality of the Order and Final Judgment.  

7.  Retention of Jurisdiction – Exclusive jurisdiction is hereby retained over the 

Parties and the Settlement Class Members for all matters relating to this Action, including the 

administration, interpretation, effectuation, or enforcement of the Stipulation and this Order.  

8.  Entry of Order – There is no just reason for delay in the entry of this Order and 

immediate entry by the Clerk of the Court is expressly directed.  

 

SO ORDERED this _________ day of __________________, 2019. 

 

 

 ________________________________________ 
The Honorable J. Paul Oetken 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

IN RE: THE BANK OF NEW YORK  
MELLON ADR FX LITIGATION 
 
 
 

 
16-CV-00212-JPO-JLC 
 
 
ECF Case 
 

This Document Relates to: 

ALL ACTIONS 

 

 
 

[PROPOSED] ORDER AWARDING ATTORNEYS’ FEES AND EXPENSES AND 
SERVICE AWARDS TO LEAD PLAINTIFFS 

 
WHEREAS, this matter came on for hearing on June 17, 2019 (the “Final Approval 

Hearing”) on Lead Plaintiffs’ Counsel’s motion for attorneys’ fees, reimbursement of Litigation 

Expenses, and Service Awards to Lead Plaintiffs. The Court having considered all matters 

submitted to it at the Final Approval Hearing and otherwise; and it appearing that notice of the 

Final Approval Hearing substantially in the forms approved by the Court was provided to the 

Settlement Class as directed, including mailed notice to Registered Holder Settlement Class 

Members identified in the records of The Bank of New York Mellon’s transfer agent, and an 

extensive multimedia notice campaign targeting Settlement Class Members and consisting of 

publications in various magazines, newspapers and investment e-newsletters as well as banner ads 

served over a variety of business, news, and investment websites and across social media 

platforms; and the Court having considered and determined the fairness and reasonableness of the 

award of attorneys’ fees and Litigation Expenses requested; and 

WHEREAS, this Order incorporates by reference the definitions in the Stipulation and 

Agreement of Settlement dated January 15, 2019 (ECF No. 147-2) (the “Stipulation”), and all 
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capitalized terms not otherwise defined herein shall have the same meanings as set forth in the 

Stipulation.  

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:  

1.  Jurisdiction – The Court has jurisdiction to enter this Order and over the subject 

matter of the Action, as well as personal jurisdiction over all of the Parties and each of the 

Settlement Class Members.  

2.  Notice – Notice of Lead Plaintiffs’ Counsel’s motion for an award of attorneys’ 

fees and reimbursement of Litigation Expenses was provided by mailed Post-Card Notice to 

Registered Holder Settlement Class Members and to Settlement Class Members through an 

extensive multimedia notice campaign. The forms and methods of notifying the Settlement Class 

of Lead Plaintiffs’ Counsel’s motion for an award of attorneys’ fees and reimbursement of 

Litigation Expenses satisfied the requirements of Rules 23 and 54 of the Federal Rules of Civil 

Procedure, the Constitution of the United States (including the Due Process Clause), and all other 

applicable law and rules; constituted the best notice practicable under the circumstances; and 

constituted due and sufficient notice to all persons and entities entitled thereto.  

3.  Fee and Expense Award – Lead Plaintiffs’ Counsel are hereby awarded attorneys’ 

fees in the amount of _____% of the Settlement Fund and $_____________ in reimbursement of 

Plaintiffs’ Counsel’s Litigation Expenses, which sums the Court finds to be fair and reasonable. 

The attorneys’ fees and expenses awarded will be paid to Plaintiffs’ Counsel from the Settlement 

Fund in accordance with the terms of the Stipulation and in accordance with Lead Plaintiffs’ 

Counsel’s Motion for Attorneys’ Fees, Reimbursement of Litigation Expenses, and Service 

Awards to Lead Plaintiffs (ECF No. 153).  
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4.  Factual Findings – In making this award of attorneys’ fees and expenses to be paid 

from the Settlement Fund, the Court has considered and found that:  

a.  The Settlement has created a fund of $72,500,000 in cash that has been 

funded into escrow pursuant to the terms of the Stipulation, and that numerous Settlement Class 

Members will benefit from the Settlement that occurred because of the efforts of Plaintiffs’ 

Counsel;  

b.  The fee sought by Lead Plaintiffs’ Counsel has been reviewed and approved 

as reasonable by Lead Plaintiffs, who oversaw the prosecution and resolution of the Action;  

c.  Notice was provided informing Settlement Class Members that Lead 

Plaintiffs’ Counsel would apply for an award of attorneys’ fees in an amount not to exceed 30% 

of the Settlement Fund and reimbursement of Litigation Expenses in an amount not to exceed 

$1,750,000, which amount may include a request for Service Awards to Lead Plaintiffs up to an 

aggregate amount of $40,000;  

d.  Plaintiffs’ Counsel have conducted the litigation and achieved the 

Settlement with skillful and diligent advocacy;  

e.  The Action raised a number of complex and novel issues;  

f.  Had Plaintiffs’ Counsel not achieved the Settlement, there would remain a 

significant risk that Lead Plaintiffs and the other members of the Settlement Class may have 

recovered less or nothing from the Defendant;  

g.  Plaintiffs’ Counsel devoted over 32,500 hours, with a lodestar value of 

$14,473,549.25, to achieve the Settlement;  
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h.  The amount of attorneys’ fees awarded and Litigation Expenses to be 

reimbursed from the Settlement Fund are fair and reasonable and consistent with awards in similar 

cases; and 

i. There have been no objections to Lead Plaintiffs’ Counsel’s request for an 

award of attorneys’ fees and reimbursement of Litigation Expenses.   

5.  Service Awards – Lead Plaintiffs, David Feige, International Union of 

Operating Engineers Local 138 Annuity Fund (“IUOE Local 138”), Annie L. Normand, Diana 

Carofano, on behalf of her deceased husband, Don A. Carofano, and Chester County Employees 

Retirement Fund (“Chester County”), are hereby awarded an aggregate of $35,000 from the 

Settlement Fund to compensate them for their efforts on behalf of the Settlement Class in this 

Action, as follows:  $10,000 each for Lead Plaintiffs David Feige, IUOE Local 138, and Diana 

Carofano and $2,500 each for Lead Plaintiffs Annie Normand and Chester County. 

 6.  No Impact on Judgment – Any appeal or any challenge affecting this 

Court’s approval regarding any attorneys’ fees and expense application shall in no way disturb or 

affect the finality of the Order and Final Judgment.  

7.  Retention of Jurisdiction – Exclusive jurisdiction is hereby retained over 

the Parties and the Settlement Class Members for all matters relating to this Action, including the 

administration, interpretation, effectuation, or enforcement of the Stipulation and this Order.  

8.  Termination of Settlement – In the event that the Settlement is terminated 

or the Effective Date of the Settlement otherwise fails to occur, this Order shall be rendered null 

and void to the extent provided by the Stipulation.  

9.  Entry of Order – There is no just reason for delay in the entry of this Order 

and immediate entry by the Clerk of the Court is expressly directed. 
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SO ORDERED this _________ day of __________________, 2019. 

 

 

 ________________________________________ 
The Honorable J. Paul Oetken 
United States District Judge 
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